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INTRODUCTION

Agriculture in the United States has changed dra-
matically over the last several decades. It is often a
productive activity conducted on the urban fringe. Ag-
ricultural l1and regularly is converted from farming to
suburban devel opment. Thevalueof landinagricultura
use oftenissignificantly lessthan the value of land sold
for development. For many agricultural landownersin
urban fringeareas, thereappearsto beonly onelong-run
choice—sell the farmland for development. However,
purchase of development rights (PDRS) and conserva
tion easement tools may provide other options. PDRs
and conservation easements also have been applied to
farm and ranch properties in areas where land values
have increased dramatically as aresult of purchases by
individual swhose primary financial interest isnot agri-
cultural production.

OBJECTIVE

The objective of thisreport isto answer many of the
questionsagricultural landownersoften havewhenthey
first learn about PDRs and conservation easements.

What is the nature of land ownership in the
United States?

Property ownership in the United Statesis based on
the principle of fee simpletitle. A landowner is vested
with all necessary rightsto treat land asafully market-

able commodity. Land ownership rights may be sepa-
rated and legally conveyed in the marketplace. Water,
mineral, and timber rights commonly are bought and
sold.

Land ownership involves having title to some or all
of a bundle of rights. For instance, ownership may
involvetherighttofarmor liveonaproperty, but not the
right to extract subsoil minerals. Also, land ownership
often involves utility and road easements.

What is a development right?

A development right is the right to subdivide prop-
erty. For example, larger tracts of agricultural land are
divided into smaller properties, which are then sold as
rural residences or “ranchettes.” Nationally, almost 5
millionacresof agricultural (crop and livestock produc-
ing) land have had their development rights severed.

How is the value of development rights
determined?

Roughly, the value of development rights is the
differencebetweenwhat agricultural landwould sell for
if it were sold for development and itsvaluein agricul-
tural use. The agricultural use value and development
value are determined through traditional appraisal pro-
cesses. Thevalueof development rightscanrangefrom
10% to morethan 90% of the full market price, depend-
ing on development pressure.
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How can development rights be severed from
agricultural lands?

Throughout the United States, development rights
have been severed from agricultural lands in two pri-
mary ways. Development rights have been purchased
by different entities (usually anonprofit land trust), and
they havebeen donated by landownersto nonprofitland
trusts or conservation organizations. The severance of
development rights is a perpetual deed restriction, and
future landowners must uphold easement terms.

What happens to the development rights
after they are severed from agricultural land?

The buyers of development rights do not acquire the
right to build anything ontheland. Rather, they hold the
right and responsibility to prevent development of the
land. After the development rights are severed from
agricultural land, the landowner retains all other rights
of ownership, including the right to keep the land in
agricultural production, apply chemical fertilizers and
pesticides, prevent trespassing, sell theland, or passon
theland to heirs.

What happens to the value of agricultural
land once development rights are severed?

Thevalue of theland decreasesto reflect its agricul-
tural production value, since subdivision or develop-
ment of thelandisnolonger possible. The market value
of the property isnot frozen, and fluctuateswith market
conditions for agricultural properties.

How is agricultural land taxed if the
development rights have been severed?

Most agricultural landinthe United States, including
farmland and rangeland in New Mexico, currently is
taxed at a lower rate as long as the land remains in
agricultural production. Thispreferential taxation struc-
ture does not change if the development rights are
severed.

What is a nonprofit land trust?
A land trust usually isalocal organization that holds

title to development rights that have been severed from
agricultural properties. Eachlandtrust hasitsowngoals

related toland protection. A land trust may be dedicated
to preserving the agricultural land base in a particular
region, or it may be primarily concerned with maintain-
ing open space or wildlife habitat. Land trusts hold
devel opment rights, which, if exercised, would damage
the agricultura productivity, health, and beauty of a
property.

Land trusts that hold development rights can never
use the rights and must monitor the land to assure that
land-useagreementsareupheld. For instance, if agricul-
tural landownerstransferred their development rightsto
aland trust and then attempted to develop the land, the
land trust would respond through civil, legal action due
to breach of contract.

What is the history of land trusts in the
United States?

Thefirst U.S. land trusts were established in Massa-
chusettsin the 1890s. More than athousand land trusts
currently exist in the United States, with most of the
growth in numbers of land trusts occurring since the
early 1980s. Currently, land trusts exist in every state
but they are more concentrated in the eastern United
States, the Great Lakes region, the Pacific Northwest,
Cadlifornia, and Colorado. The Colorado Cattlemen’s
Association Land Trust holds development rights on
more than 30,000 acres of agricultural land. Growth of
land trustsin the intermountain West has been increas-
ing steadily for thelast 20 years. New Mexico currently
hasseven organi zations, i ncluding the Southern Rockies
Agricultural Land Trust based in Capitan.

There are asmall number of large, nationally active
land trusts. The Nature Conservancy has been active
throughout the United States (and internationally) inits
efforts to maintain biological diversity. The American
Farmland Trust is a national organization dedicated to
the conservation of the nation’s best farmland. The
trust’ sactivitiesinvolve public education, policy devel-
opment, and holding title to farmland development
rights.

What other organizations can receive
development rights?

In recent years, receivers of development rightsalso
have expanded to include some quasi-governmental
organizations in areas where public funds have been



used to purchase devel opment rights. Federal land man-
agement agencies, cities, and countiesal so canand have
received title to development rights.

Can development rights be severed from
agricultural lands in New Mexico?

Y es, New Mexico statutesare typical of other states.
Development rights can be transferred legally from
agricultural land to nonprofit land trusts. These non-
profit organizationsal so can beestablished accordingto
currently existing Internal Revenue Service (IRS) regu-
lations.

What are the similarities and differences
between PDRs and conservation easements?

Both are voluntary means by which agricultural land
can be protected from development or subdivision. In
both cases, landowners decide if they want to involve
their property in the process. Both involve the transfer,
in perpetuity, of development rightsto athird party, for
the purpose of protecting open space, and scenic, eco-
logical, recreational, agricultural, or historic resources.

A conservation easement involves the donation of
devel opment rights by alandowner. When a conserva-
tioneasementispaidfor, andtradedinamarket between
a willing buyer and a willing seller, it is called a
“purchase of development rights’ or PDR. Typically,
the severance of development rightsisreferred to as a
“conservation easement,” without reference to whether
or not it wasamarket transaction or adonation process.
PDR also is sometimes referred to as “purchase of
agricultural conservation easement” or PACE, usualy
when public funds are used to purchase devel opment
rights.

What are the tax implications of a PDR
versus a conservation easement?

Severing development rights from or creating con-
servation easements on agricultural land has numerous
tax implications. If development rights are purchased
from the landowner through a market transaction, the
seller is responsible for paying taxes on the gain from
the sale.

If the development rights are donated in the form of
a conservation easement to a nonprofit organization,
there arelarge potential tax savings. Landowners may
deduct the full fair market value of a perpetually con-

veyed conservation easement. Thedeductionin any tax
year cannot exceed 30% of thetaxpayer’ sadjusted gross
income. If the value of the gift exceeds this limit, the
excess may be carried forward for up to five additional
years. Corporations are limited to a 10% deduction.

A landowner can donate aconservation easement for
aproperty prior to selling it to another agricultural land
user. This providesthe prior owner shelter from capital
gains taxes derived from the sale. The donated conser-
vation easement istreated asacharitablegift by the|RS.

A conservation easement also can be used to reduce
the value of an estate that is subject to taxation. Ease-
ments may help people keep land in the family without
selling off largetractsto pay estate taxes. By IRS code,
heirs have nine months after the death of the landowner
to develop a conservation easement donation. Estate
taxes can be huge unless actions like easement dona-
tions are taken.

Recent acts by Congress (i.e., the Taxpayer Relief
Act of 1997) have provided additional tax benefits for
conservation easements. Further tax benefits also are
available when easements are established for specific
purposes, such as the provision of wildlife habitat.

A temporary or term conservation easement (i.e., one
with an expiration date) provides no tax benefits.

Clearly, if agricultural landowners are interested in
establishing conservation easements, they should con-
sult early with both an accountant and an attorney!

Is there a “one-size-fits-all” conservation
easement?

No. Conservation easements (whether PDR or dona-
tion) must betailored toindividual propertiesand land-
owners' needs. The enabling legislation for donating
development rights is flexible. The decision to sever
devel opment rightsisvoluntary, and landownersdo not
have to accept a conservation easement if they do not
accept the terms of the agreement. For example, some
agricultural landowners might want to establish conser-
vation easementson only part of their property. Or they
may want to reserve the right to have future homesites
for several family members or the right to construct
other farm buildings or structures.

A conservation easement is established through ne-
gotiation between the grantor of the development rights
(the landowner) and the grantee of the development
rights(thelandtrust). Obviously, theagreement must be
mutually acceptable.



Does a conservation easement place
restrictions on how or what agricultural
practices can be conducted on the land?

A conservation easement can be written to include
current and future (undetermined) agricultural prac-
tices. Or it can bewritten to restrict certain agricultura
practices. Thisisthelandowner’ sdecision. A conserva
tion easement also might be written to preserve a
landowner’s right to allow fee hunting or other recre-
ational or agri-tourism activities.

Do | have to allow public access after my
development rights are severed?

No. Public access is not automatically related to
conservation easements. A landowner may choose to
allow public access, but the landowner also can estab-
lish public access limits or guidelines in the conserva
tion easement agreement.

Does a conservation easement involve
zoning or regulations?

No. A conservation easement (whether donated or
through the PDR process) hasnolink to zoning. Special
regulations to create agricultural zones or zoning rules
designed to keep agricultural land in agricultural pro-
duction involve police powers and the government.

How are conservation easements different
from agricultural zoning?

Regulatory systems (or zoning) that attempt to pre-
serve agricultural lands have been tried in many states
and regions around the country. Agricultural zoning
regulations have proven to be temporary and also have
been very unpopular with agricultural landowners.
Agricultural zoning involves an uncompensated “tak-
ing” of property away from landowners (specifically,
their development rights). A conservation easement is
voluntary and can provide financial compensation or
tax savings.

Can conservation easements be vacated or
are they perpetual?

Unlike zoning, conservation easements provide a
means to keep land in agricultural use in perpetuity.
However, if the original purpose of the easement canno
longer be met through no fault of the landowner, the

easement can later bevacated. For example, if irrigation
water wereto becomeunavail abletoaparcel of land that
is dependent on the water for production, the easement
would no longer be valid. In a case such as this, the
easement holder and the landowner would jointly peti-
tion the court to dissolve the easement.

Some landowners have chosen to engage in tempo-
rary or term easements. These conservation easements
impose restrictions for a specified number of years. In
these cases, there are no tax advantages to establishing
the easement.

How can conservation easements be “good”
for agriculture?

Asdescribed above, donated conservation easements
can providesignificant tax benefitsto agricultural land-
owners, particularly to those with sizable estates and
whowishto haveagricultural land remainin production
and/or in the family.

When landowners are financially compensated for
their development rights, the sale of the easement al-
lowsthemto cashin part of their equity. Thismoney can
be used to pay off mortgages, establish secure retire-
ment funds, expand, or recapitalize the farming or
ranching operation.

In areas facing heavy development pressures, many
younger or would-be farmers are unable to purchase
farmland because land prices are so much greater than
thevalueof thelandinagricultural production. A supply
of good, agricultural land that does not carry develop-
ment rights could help new or young people enter
farming.

How can conservation easements be “good”
for communities?

Conservation easements keep land on the tax rolls,
because the land stays in private ownership. The land
alsoremainsinagricultural production, which for some
commodities may help maintain the critical level of
regional output necessary to support agricultural pro-
cessing, agricultural input suppliers, and related agri-
cultural industries. Jobs and output in these sectors are
retained.

Research also has found that extensive, large-lot
subdivisions on agricultural lands cost much more in
government-provided services than the amount paid in
property taxes. In contrast, government-provided ser-
vicesto agricultural areas have been shown to cost less
than the amounts paid in agricultural property taxes.



If astate assessesagricultural land at itsusevalue, as
New Mexicodoes, the*removal” of development rights
will not affect property taxes collected.

Keeping land in agricultural production helps to
preserve open space and provides natural amenities
(such aswildlife) that may be incompatible with devel -
opment. In many U.S. communities, the agricultura
sector is an essential part of local heritage, history,
culture, and social activities.

What are some problems with conservation
easements?

Some agricultural landowners may not need the tax
benefits provided by donating conservation easements.
When donating a conservation easement, a landowner
must be prepared to pay for the legal and accounting
expertise required to design an easement that fully
protects the landowner. However, these expenses also
are tax-deductible.

PDRs require willing sellers and willing buyers.
Often, sellers are interested in selling development
rights for financial gain. However, buyers with avail-
able funds are scarce.

The holders of development rights (the nonprofit
land trusts) must be willing and able to engage in
perpetual monitoring and legal enforcement of conser-
vation easement provisions. Themajority of local land
trusts have small annual budgets. However, litigation
between landownersand land trusts has been extremely
rare, due primarily to the participating landowners
commitment to the objectives of the conservation ease-
ments.

Inareaswherethereisalready extensive subdivision
development, conservation easements on remaining
agricultural propertiesmay not befeasible dueto neigh-
boring nonfarm residents' intolerance of traditional
agricultural practices.

How have conservation easements been paid
for in other states?

Some areas and states have used public funds raised
through voter-approved bond issuesto purchase devel-
opment rights. Local communities that have done this
include King County, Washington; Suffolk County,
New York; Boulder County, Colorado; and several
townsin Vermont. Statesthat have used public fundsto
purchasedevel opment rightsinclude Connecticut, Mary-
land, M assachusetts, New Hampshire, New Jersey, and
Rhode Island.

Funds provided by the federal Farmland Protection
Program (FPP) have been used to purchase develop-
ment rightsin California, Michigan, Wisconsin, Mary-
land, Pennsylvania, and several other states. The FPP
was authorized for six years under the 1996 Farm Bill.
The program was funded with $35 million to match
local funds (at 50%) raised for the purpose of protecting
farmland threatened by development.

In 1998, the U.S. Congress passed the Southern
Nevada Public Land Management Act (Public Law
105-26). This new law provides for sae of up to
$1billionof publiclandsintheLasVegasValley by the
Bureau of Land Management (BLM). Morethan 80% of
the funds generated from sales of BLM land in the Las
Vegas area will be used to purchase environmentally
sensitiveprivateland and development rightsin Nevada
(with preference to the Las Vegas area) and improve
parksand recreation areasaround LasVegas. The1998
act is a departure from previous regulations that have
permitted the BLM to only engagein land trades, rather
than land sales.

Somethought hasbeen giventotheideathat asimilar
pieceof |egislation might beobtai nablefor New Mexico.
Fundsgenerated fromthesaleof BLM landsinthe state
could be used to purchase development rights from
agricultural landownersin areas facing heavy develop-
ment pressure. BLM lands sold into the private market
would then be available for development and further
relieve development pressure on the limited irrigated
farmland in the state.

Where can | find more information about
PDRs, conservation easements, land trusts,
etc.?

There are many resources available online. The
American Farmland Trust is an excellent place to start
becoming more informed about the subject. The World
Wide Web siteisat www.farmland.org. The Trust also
can be contacted through its national office at the
address and phone bel ow:

American Farmland Trust
National Office

1920 N. Street, NW, Suite 400
Washington, DC 20036
Phone: 202-659-5170

Fax: 202-659-8339

Much information also can be located by using key-
wordssuch as*“farmland protection,” “farmland preser-



vation,” and “conservation easement” with any good
Internet search engine. The Alta Vista search engineis
highly recommended. Internet searches using these key
wordswill return hundreds of web pages, many provid-
ing information for specific states, communities, legis-
lative initiatives, and land trusts.
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